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EFFECT OF DEATH OF INSURED 
WITHIN CONTESTABLE PERIOD 
OF POLICY 


The case of Lavelle v. Metropolitan Life 
Insurance Company (209 Mo. App. 330, 
238 S. W. 504), holds that where an incon- 
testable clause in a life insurance policy 
stipulates that the policy should be incon- 
testable, except for non-payment of pre- 
miums, after two years from date, all de- 
fenses except non-payment of premiums 
were barred two years from the date of the 
policy, regardless of whether the insured 
survived that period or not. 

A recent case decided by the Supreme 
Court of Tennessee (Humpston v. State 
Mutual Life Insurance Co., 256 S. W. 438, 
31 A. L. R. 78), holds that a provision in 
a life insurance policy that it shall be in- 
contestable after one year from the date 
of the policy is not affected by the death 
of the insured within the year. 

A like holding was made in the ease of 
Missouri State Life Insurance Company v. 
Cranford (161 Ark. 602, 257 S. W. 66, 
31 A. L. R. 93), in which the court in 
part said: ‘‘The modern rule is that the 
life insurance policy containing a provision 
that it shall be incontestable after a speci- 
fied time cannot be contested by the insurer 
on any ground not excepted in that pro- 
vision. It is said that the practical and 
intended effect of such a stipulation is to 
create a short statute of limitations. By 
the stipulation, the insurance company 
agrees that it would take a year to investi- 
gate and determine whether it would con- 
test the policy of insurance; and that, if it 
failed within that time to discover any 
grounds for contesting the same, it would 
make no further investigation, and would 
not thereafter contest the validity of the 
policies.’’ Quoting from the Hurni Pack- 
ing Company case hereafter referred to, 
the court went on to hold: ‘‘In order to 





give the clause the meaning which the pe- 
titioner ascribes to it, it would be neces- 
sary to supply words which it does not at 
present contain. The provision plainly is 
that the policy shall be incontestable upon 
the simple condition that two years shall 
have elapsed from its date of issue, not 
that it shall be incontestable after two 
years if the insured shall live, but incon- 
testable without qualification and in any 
event.’’ 

The United States Supreme Court in 
Mutual Life Insurance Company v. Hurni 
Packing Company (263 U. S. 167, 44 Sup. 
Ct. 90, 31 A. L. R. 102) holds that a pro- 
vis‘on in an insurance policy making it 
incontestable after the lapse of a specified 
time does not cease to operate when the in- 
sured dies within the time specified,: but 
continues thereafter for the benefit of the 
beneficiary ; and therefore, if contest is not 
instituted within the time specified, it is 
too late. Touching a novel defense made 
in this case the court said: ‘‘It is true, as 
counsel for petitioner contends, that the 
contract is with the insured, and not with 
the beneficiary; but, nevertheless, it is for 
the use of the benefic‘ary, and there is no 
reason to say that the incontestability 
clause is not meant for his benefit as well 
as for the benefit of the insured. It is 
for the benefit of the insured during his 
lifetime, and upon his death immediately 
inures to the benefit of the beneficiary.’’ 


A similar holding will be found in Eb- 
ner v. Ohio State Life Insurance Company 
(69 Ind. App. 32, 121 N. E. 315). 


There are cases, however, which hold 
that the death of the insured within the 
contestable period fixes the rights of the 
parties and prevents the incontestable 
clause from thereafter becoming operative 
upon the expiration of the contestable 
period. (Jefferson Standard Life Insur- 
ance Company v. Smith, 157 Ark. 499, 248 
S. W. 897; Mutual Life Insurance Com- 
pany v. Stevens, Minnesota, 195 N. W. 
913; Indianapolis Life Insurance Company 
v. Aaron, Minnesota, 197 N. W. 757, 31 A. 
L. R. 100). 
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In Jefferson Standard Life Insurance 
Company v. McIntyre (285 Fed. 570, 294 
Fed. 886) the clause in question was as 
follows: ‘‘After this policy shall have 
been in force for one full year from the 
date herevf it shall be incontestable for any 
eause except for non-payment of pre- 
miums.’’ Construing this clause the court 
said: ‘‘Are the policies ‘in force,’ as con- 
templated in the clause, after the death of 
the assured occurring prior to one year 
from the date of the policy? It seems to 
me that the proper construction of this 
clause is that it contemplates the continu- 
ance in life of the assured during that 
year; else why except the non-payment of 
premiums? I am of opinion that the facts 
alleged in the b'll can be urged with equal 
force as a defense to an action by the bene- 
ficiaries to collect the amount of the poli- 
cies, even though the suit was commenced 
more than one year after the date of the 
policies. ’’ 








NOTES OF IMPORTANT DECISIONS 


STATE INCOME TAX ACT HELD TO 
DENY EQUAL PROTECTION OF LAW.—A 
statute permitting corporation doing business 
in State to deduct from its net income divi- 
dends paid residents of State, but not permit- 
ting such deduction of dividends paid non- 
residents, denies equal protection of the law 
to corporation having all or part non-resident 
stockholders, and is void. 

We quote a portion of the court’s opinion as 
follows: 

“The effect of the proviso is to require the 
corporation to pay a tax at the rates provided 
by the statute on the amount of dividends de- 
clared and paid to non-resident individuals, 
whereas, if the same dividends are paid to 
residents, no tax is imposed upon the corpora- 
tion in respect thereto. 

“To illustrate, three corporations are en- 
gaged in the same character of business in the 
State; all have the same amount of capital 
stock; they carry on business on the same 
plan; the gross income and the amount of the 
expenditures of each is the same; at the end 
of the year, each has net profits of $14,000 for 
distribution as dividends among its stockhold- 
ers. All the stockholders of the first corpora- 
tion are residents of this State; the corpora- 





tion declares and pays dividends to these stock- 
holders aggregating the sum of $14,000; it 
would be required to pay no tax under the 
statute. In the case of the second corporation, 
residents of this State hold one-half of its 
stock, and non-residents hold the other half; 
it declares and pays a like dividend of $14,000; 
the corporation would be liable to a tax upon 
$7,000 at the progressive rates provided by the 
statute. The capital stock of the third sup- 
posed corporation is held by non-residents of 
this State, and, as in the two previous in- 
stances, the entire income of the corporation 
is paid to them as dividends the corporation 
would be liable to a tax at the progressive 
rates upon an income of $14,000. 

“We are confronted here by a clear discrim- 
ination between corporations whose stockhold- 
ers are all residents of the State and corpora- 
tions having, in whole or in part, stockholders 
who are non-residents of the State, and also 
between corporations having ‘stockholders of 
the latter description and corporations whose 
stockholders are all non-residents of the State. 

“The awkward provision referred to does 
not necessarily discriminate between resident 
and non-resident stockholders, for the reason 
that each corporation affected thereby must be 
regarded as a legal entity distinct from its 
stockholders. As between the corporation and 
its stockholders, the corporation, for the pur- 
pose of ascertaining the amount to be dis- 
tributed among stockholders as dividends, nec- 
essarily would include the amount of the in- 
come tax paid by the corporation as a legiti- 
mate expense of conducting the enterprise, 
and would deduct the same from its gross in- 
come. To that extent the amount available 
for distribution as dividends would be reduced. 
In that event the resident, as well as the non- 
resident stockholders, would be required to 
bear their proportionate shares of the income 
tax paid by the corporation.” 


EMPLOYEE OILING CRANE USED TO 
REPAIR LOCOMOTIVES ENGAGED IN IN- 
TERSTATE COMMERCE NOT EMPLOYED 
IN SUCH COMMERCE.—The case of Tepper v. 
New York, N. H. & H. R. Co., 238 N. Y. 423, 
144 N. E. 668, holds that an employee of de- 
fendant railroad, killed by an electric shock 
received when he was oiling an electric crane 
in defendant’s shop, which crane was used to 
repair locomotives and cars engaged in inter- 
state commerce, and also to handle heavy ma 
terial, whether or not used in interstate com- 
merce, was not engaged in “interstate com- 
merce” at the time of his injury, within federal 
Employers’ Liability Act. 
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The following is taken from the court’s 
opinion: 


“IT am of the opinion the judgment must be 
reversed, on authority of Industrial Accident 
Commission of California v. Davis, 259 U. S. 
182, 42 Sup. Ct. 489, 66 L. Ed. 888, and Shanks 
v. Delaware, L. & W. R. Co., 239 U. S. 556, 
36 Sup. Ct. 188, 60 L. Ed. 436, L. R. A. 1916C, 
797. In the first case, one Burton was injured 
while making repairs to defendant’s engine 
used in interstate commerce, and he sought 
compensation under a statute of the State of 
California. Compensation was awarded, but 
on review the award of the commission was 
reversed; the court holding that Burton at the 
time he was injured was engaged in interstate 
commerce. On appeal to the United States 
Supreme Court, the judgment was reversed; 
that court holding he was not engaged in in- 
terstate commerce, and relief must be obtained, 
if at all, under the state statute. The facts in 
that case are very much like the facts in the 
present case. In the second case, it was held 
that, to entitle one to recover under the Em- 
ployers’ Liability Act, not only must the car- 
rier be engaged in interstate commerce at the 
time of the injury, but also the person injured 
must be employed by the carrier in such com- 
merce. 

“The respondent relies largely upon Hiser 
v. Davis (recently decided by this court), 234 
N. Y. 300, 137 N. E. 596. That case is clearly 
distinguishable from the present one. There 
the defendant was engaged exclusively in inter- 
state commerce, operating a ferryboat between 
the foot of Forty-Second street, New York City, 
and Weehawken, N. J. It had a building at 
the New York terminus, in which were located 
boilers from which steam was supplied for 
heating the waiting room, lavatories, and ticket 
offices in the ferry house adjacently located, 
and also in furnishing hot water for the ferry- 
boats. The intestate was one of a gang of 
men which was engaged in removing an old 
smokestack upon the boiler building for the 
purpose of replacing it with a new one. While 
thus engaged, one of defendant’s ferryboats en- 
tered the slip, as claimed, without any appro- 
priate warning, and intestate was caught be- 
tween the apron, so called, and the dock, and 
so injured that he died shortly thereafter. 
This court held that the intestate, at the time 
he was injured, was at work upon a building or 
appliance which was ‘an essential instrumental- 
ity in carrying on defendant’s business of in- 
terstate commerce.’ In the instant case the 
intestate at the time he was injured, was not 
thus engaged.” 





VALUATION OF NO PAR VALUE STOCK. 
—tThe case of American Refining Co. v. Staples, 
260 S. W. 614, decided by the Texas Court of 
Civil Appeals, holds that the “authorized capi- 
tal stock” of a no par value stock corporation, 
for the purpose of the franchise tax imposed 
on foreign corporations by Rev. St. art. 7394, 
as amended by Acts 36th Leg. 1919, c. 42, § 1 
(Vernon’s Ann. Civ. St. Supp. 1922, art. 7394), 
is the amount of money or value of the prop- 
erty, service, or labor which the corporation 
receives or agrees to receive for stock actually 
issued, subscribed, or offered for sale, plus the 
amount necessary to add to the corporate capi- 
tal to make authorized stock not issued equal 
in share value to that issued; “capital stock,” 
as applied to par value stock corporations, be- 
ing used in its strict or technical sense as the 
amount in money or property subscribed, paid 
in, or secured to be paid in, which remains 
the same until changed by the proper legal au- 
thority, and not as indicating the value of 
the corporation’s property, taking account of 
profits or losses or including the surplus, 
which, with undivided profits, is added to the 
“authorized capital stock” in fixing the basis 
for the tax. 

On this question the court said: 

“Several methods have been applied in dif- 
ferent jurisdictions for fixing the amount of 
the capital stock of these corporations for 
franchise tax purposes. In some States an 
arbitrary value per share is fixed by statute; 
in others the same arbitrary value per share 
is fixed by the adopting state as the parent 
State has fixed for purposes of franchise taxa- 
tion in that State; while in others thea amount 
is arrived at by some method of estimating 
the amount of capital used by the corporation 
in the conduct of its business. Mortgage Corp. 
v. Sec. of State, 211 Mich. 320, 178 N. W. 697, 
182 N. W. 526; American Uniform Co. v. Com- 
monwealth, 237 Mass. 42, 129 N. E. 622. 

“The last method was adopted in this State 
in the case of Staples v. Petroleum Co. (Tex. 
Civ. App.), 250 S. W. 293. It is contended by 
both appellant and appellee that Staples v. 
Petroleum Company sustains their respective 
contentions. This is not correct. The particu- 
lar question we have here for decision was not 
there involved; and as we read the opinion it 
throws no light upon it. In that case the cor- 
poration had an authorized capital stock of 750,- 
000 shares of no par or nominal value, which 
under the laws of Delaware, its parent State, 
were arbitrarily valued for the purpose only 
of taxation in that State at $100 per share. 
The agreed statement of facts in the case stipu- 
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lated ‘that the actual or true value of the entire 
authorized capital stock, surplus, and un- 
divided profits of the plaintiff was $9,387,064.08.’ 
The only question presented was whether the 
arbitrary value of $100 per share as fixed by 
the Delaware law or the actual or true value 
of the ‘entire authorized capital stock, surplus, 
and undivided profits’ as agreed to by the 
parties should govern. The court took the lat- 
ter valuation. * * * 

“Now we apprehend that, although the no 
par value stock corporations have no nominal 
value—no dollar mark, so to speak—stated in 
the face of their stock certificates, still the 
general rules of law regarding liability of sub- 
scribers for non-payment of the full amount of 
their subscriptions, and regarding the declara- 
tion of dividends only from the profits or sur- 
plus of the corporation, apply to no par value 
the same as to par value stock corporations. 
From this viewpoint the capital stock of both 
classes of corporations is ,.employed in the 
strict or technical sense. The liability of the 
no par value shareholder depends upon whether 
he has paid or delivered to the corporation 
the amount either in money or its equivalent 
for which the stock was sold, and this amount 
is as truly the amount of the capital stock of 
such corporation as is the amount stated in 
the certificate of the par value stock corpora- 
tion. This capital stock of the no par value 
stock corporation cannot lawfully be invaded 
by the declaration of dividends, any more than 
can be the capital stock of a par value stock 
corporation. If, as contended for by appellant, 
the amount of the capital stock of this class 
of corporations is the net value of its assets 
as such value fluctuates from time to time, 
then any dividend would of necessity have to 
be paid out of the capital stoek of the corpora- 
tion. It is patent that for the purpose of de- 
claring dividends there must be a capital stock 
of such corporations, which cannot be lawfully 
invaded and which is separate from and ex- 
clusive of the profits or surplus of the corpora- 
tion, which alone are applicable to dividends. 
Any other rule would of necessity either deny 
the declaration of dividends altogether or ren- 
der the entire assets of the corporation subject 
to distribution at any time among the stock- 
holders in the form of dividends, neither of 
which alternatives could possibly be adopted. 
So far as concerns the capital stock which has 
been sold or offered for sale, its amount is as 
readily ascertainable as is that of the par 
value stock corporation. The amount of the 
authorized capital stock, the value of which 
has not beem fixed by the corporation, presents 





a somewhat different question; but we think 
most nearly correct, as presenting the closest 
analegy to the rule applied to par value stock 
corporations is the rule above announced of 
placing the amount of the no par value stock, 
authorized but not offered for sale, at the same 
share value as that which has been sold or 
offered for sale. Until the amount has been 
fixed by the proper corporate officials, we know 
of no other practical method for its ascertain- 
ment.” 








CORPORATIONS AND INSURANCE 
By John B. Reno 


IMMUNITY OF CERTIFICATE HOLD- 
ERS OF A TRADING TRUST ON 
CONTRACTUAL OBLIGATIONS 
OF TRUSTEES 


In the ease of Oden v. Bone et al. (Texas 
Civil Appeals), 263 S. W., p. 640, the 
facts were that the payee of notes, executed 
by an unincorporated joint-stock associa- 
tion through its trustees, had been mana- 
ger of the association and knew that the 
declaration of trust provided that neither 
the trustees who transacted business for 
the association nor the shareholders should 
be personally liable, could not recover 
either against the trustees personally nor 
against the shareholders. Say the court: 

‘‘Before the notes were executed Cofer 
exhibited to appellant a copy of the dec- 
laration of trust of the Southern Oil and 
Grease Company, and he knew that the 
declaration provided that the shareholders 
and trustees were not personally liable for 
the debts of the company. Appellant did 
not rely upon the liability of the share- 
holders or trustees when he made the loan. 
He read the declaration of trust and un- 
derstood its provisions and admitted that 
the shareholders were not liable. Appel- 
lant was manager of the company and as 
such was charged with knowledge of the 
contents of the declaration of trust.’’ 

The theory of non-liability rests upon 
the well-founded doctrine that where one 
who occupies a fiduciary relation enters 
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into an agreement with another, he binds 
himself personally unless by the terms of 
the contract the parties agree that the 
fund alone is to be looked to for liability. 
Bradner, Smith & Co. v. Williams, 178 II. 
420, 53 S. E. 358. 

This principle of the law is found im- 
bedded in the rule of liability binding ex- 
ecutors, administrators, guardians and 
trustees personally on their contracts and 
absolving beneficiaries because the latter 
have no active participation in the man- 
agement or control of the trust. 

The measure of legal responsibility of- 
fered in the doctrine of respondeat supe- 
rior has been uniformly disregarded as not 
furnish'ng a satisfactory solution of the 
intricate problems created by voluntary 
trusts known as ‘‘Trading Trusts.’’ Log- 
ically the principle of immunity to bene- 
ficiaries would seem on principle to ex- 
clude trusts of voluntary creation where 
the members themselves define the trust, 
select their trustees and fix not only their 
own rights and liabilities, but also the 
rights and liabilities of the trustees and 
third parties. 

Whatever may be said on this score the 
law is thoroughly well settled that the 
legal relationship created by the typical 
declaration of trust is that of trustee and 
cestui que trust, and the many perplexing 
problems that have arisen have been solved 
by looking to that relationship in the first 
instance. Hence it follows that the ncn- 
liability of the shareholders and the ner- 
sonal liability of the trustee arise as neces- 
sary corollaries. 

The problem of the declarer of this kind 
of a trust is to preserve the immunity of 
the shareholder on the one hand an] ward 
off the personal liability of the trustees 
on the other, and this is sought to be ac- 
complished by depriving the certificate 
holder of active participation in the con- 
trol of the trust and by keeping constantly 
in view in the making of all agreements by 
the trustees that the trust property alone 
is bound, and all liability is 'mited to the 





extent of trust funds and trust property. 


If this limitation is incorporated in the 
agreement, the authorities seem to be 
rather uniform in holding that neither 
trustees nor certificate holders can be held 
liable in such agreements provided, of 
course, that notice of the limitation is 
brpught home to parties dealing with the 
trustee. 

In the case hereinbefore quoted, the 
non-liability of both certificate holder and 
trustee is placed upon the ground of actual 
knowledge of exemption from liability 
provided for in the trust instrument both 
as to trustee and certificate holder. In 
other cases the solution has not been so 
simple. In George v. Hall (Texas Civil 
Appeals, May 7, 1924), 262 S. W. 174, the 
facts were that A accepted as security for 
a note certificates of shares in a business 
trust, exemptng members of the company 
who alone could be trustees, from personal 
liability for its debts and stating that per- 
sons acquiring shares, as security for debt 
or otherwise, accept terms of the declara- 
tion. It was held that parol testimony 
that A was told during negotiations that 
trustees executing the note were not per- 
sonally liable and would not indorse it 
personally was held admissible as not vary- 
ing the terms of the written instrument 
(the note) and to show that A was looking 
to the company for the debt. In Hardee v. 
Adams Oil Association (Texas Civil Ap- 
peal), 254 S. W. 602, the court say: 


‘‘There can be no reason for denying the 
shareholders’ exemption from _ personal 
liability to one who has agreed in entering 
into a contract with the association nor to 
hold the shareholders liable thereon, and 
to look only to the funds and property of 
the association as security for the perform- 
ance of the contract. * * * The agree- 
ment to exempt the shareholders from per- 
sonal liability is binding as between them- 
selves, and when one becomes a share- 
holder in an organization of this kind he is 
charged with knowledge of the stipulations 
and agreements contained in the declara- 
tion of trust which creates the association, 
defines its powers and the relation of the 
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shareholders to the association and to each 
other, and is bound by such declaration 
and agreement.’’ 

From these and other cases it may be 
deduced as settled law that notice that one 
is trustee, and not agent, is sufficient pro- 
tection aganst individual liability on the 
part of the certificate holders, if knowledge 
of the articles of association are brought 
home to the parties dealing with the 
trustee, and they provide exemption from 
personal liability. Indeed many cases hold 
that notice that that one is a trustee is 
of itself sufficient to relieve the certificate 
holder from personal liability. 








THE FEDERAL TRADE COMMISSIJUN 
By Edgar Watkins 


Sociology and economics are placed by 
Mr. Justice Holmes alongside of history 
as necessary tools ‘‘if one is to practice 
law in a large way.’ The Federal Trade 
Commission relies on history, is influenced 
by sociological concepts and is gradually 
announcing economic theories which will 
have an influence on the development of 
the science or a science of economies. 

As business economies is so largely regu- 
lated by statutes, the lawyer who hopes to 
be of service to business must give thought 
to these statutes and to their application 
by administrative tribunals. The Federal 
Trade Commission, with powers largely 
negative, is nevertheless by the process of 
elimination fixing affirmative rules for the 
direction of business policies. A long con- 
tinuation of prohibitions will raise the pre- 
sumption that rulings not objected to are 
lawful.” 

History Federal Trade Commission 
Act.—Statesmen, lawyers and business men 
prior to 1914 became convinced that the 
anti-trust laws were of little or no value 
and that such laws constituted a handicap 
to business. This conviction caused a gen- 


eral demand for the adoption of statutes 


(1) Collected Legal Papers, p. 301. 

(2) United States v. Moore, 95 U. S. 760, 1%. 
24 L. Ed. 589; Heath v. Wallace, 138 U. S. 
573, 582, 34 L. Ed. 1063, 1068. 





which would lessen the handicaps of the 
anti-trust laws without destroying their 
usefulness. In discussing this question in 
a message to the Congress in January, 
1914, President Wilson said: 

‘*And the business men of the country 
desire something more than that the men- 
ace of legal process in these matters be 
made explicit and intelligible. They de- 
sire the advice, the definite guidance and 
information which can be supplied by an 
administrative body, an interstate trade 
commission. 

‘*The opinion of the country would im- 
mediately approve of such a commission. 
It would not wish to see it empowered to 
make terms with monopoly or in any sort 
to assume control of business, as if the 
Government made itself responsible. It 
demands such a commission only as an in- 
dispensable instrument of information and 
publicity, as a clearing house for the facts 
by which both the public and the managers 
of great business undertakings should be 
guided, and as an instrumentality for do- 
ing justice to business where the processes 
of the courts or the natural forces of cor- 
rection outside the courts are inadequate 
to adjust the remedy to the wrong in a way 
that will meet all equities and circum- 
stances of the case.’’ 

The recommendations of President Wil- 
son were not followed and the statute 
finally passed does not eliminate the diffi- 
culties and uncertainties of business, al- 
though, as stated above, in the course of 
years there may be some definiteness result- 
ing from the continued pronouncements of 
the Federal Trade Commission. 

Summary of Act.—The Federal Trade 
Commission Act was approved September 
26, 1914, and, aside from its administrative 
provisions and definitions, the statutory 
changes made thereby are few.* Section 5 
provides ‘‘that unfair methods of competi- 
tion in commerce are hereby déclared un- 
lawful.’’ The same section gives the Com- 
mission the power to issue orders for the 


purpose of preventing unfair methods of 


(3) } my Shippers & Carriers, 3rd Ed., Vol. 
2, p. 1400 s 
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competition in commerce, and for that pur- 
pose the Commission may file, hear and de- 
termine complaints if it shall appear to 
the Commission that a proceeding by it in 
respect thereof would be ‘‘to the interest 
of the public.’’ All the Commission can 
do is to issue an order to cease and desist, 
in effect an injunction, which order if law- 
ful may be enforced in the courts and the 
respondent in the order may obtain a re- 
view thereof in the proper circuit court of 
appeals. Section 6 gives the Commission 
power to compile information, to require 
certain reports, to publish information, to 
classify corporations, to investigate trade 
conditions, and gives it certain duties in 
connection with anti-trust laws. These 
are: 

‘Whenever a final decree has been en- 
tered against any defendant corporation 
in any suit brought by the United States to 
prevent and restrain any violation of the 
Anti-Trust Acts, to make investigations, 
upon its own initiative, of the manner in 
which the decree has been or is being car- 
ried out, and upon the application of the 
Attorney-General it shall be its duty to 
make such investigation, * * * to investi- 
gate and report the facts relating to any 
alleged violations of the Anti-Trust Acts 
by any corporation, * * * to investigate 
and make recommendations for the read- 
justment of the business of any corpora- 
tion alleged to be violating the Anti-Trust 
Acts in order that the corporation may 
thereafter maintain its organization, man- 
agement, and conduct of business in accord- 
ance with law.’’ 

By Section 7, in an Anti-Trust suit 
brought by the Attorney-General, courts 
may refer said suit to the Commission, as 
a master in chancery, to ascertain and re- 
port an appropriate form of decree therein. 

Certain sections of the Clayton Act here- 
inafter discussed are enforced by the Com- 
mission. It will be seen from the above 
that except as to its duties as a fact find- 
ing commission, its duties as to investiga- 
tions and in acting as a master in chan- 
cery in anti-trust suits the Federal Trade 





Commission’s power is comprehended in 
its right to prevent unfair methods of 
competition. 


Two Classes of Unfair Methods—Unfair 
methods of competition, while not suscep- 
tible of accurate definition are, as stated 
by the Supreme Court,* limited to the 
practices heretofore regarded as deceptive, 
fraudulent, oppressive, or characterized by 
bad faith. The phrase may be broadly 
classified as including two distinct char- 
acters of acts: One, those which are 
fraudulent; two, those which tend unduly 
to hinder competition or to create monop- 
oly. Typical of the first are: 


' Inducing breach of competitor’s con- 
tracts, enticing employees from the service 
of competitors, betrayal of trade secrets, 
betrayal of confidential information, defa- 
mation of competitors, disparagement of 
competitor’s goods, misrepresentation, 
false or misleading advertising, misuse of 
testimonials, bribery of employees, compet- 
ing with purchaser after the sale of busi- 
ness and good will, passing off the goods 
vf one manufacturer or dealer as those of 
another, th’s last including simulation of 
trade marks. 


As to this category there is little possi- 
bility of disagreement. However, when the 
second category is involved there is wide 
divergence among different economists. 
What constitutes dangerous or undue hin- 
drance of competition is not easily defined 
or delimited. Opinions of economists vary 
greatly. 

Fraudulent Methods.—I shall give typi- 
cal cases decided by the Commission which 
subsequently reached the courts. Pay- 
ments by a seller of goods for entertain- 
ment of employees of his customers and 
prospective customers having been held by 
the Commission to be an unfair practice as 
constituting a fraud on the purchaser, the 
United States Cireuit Court for the Second 
Circuit reversed the Commission, stating 
that the facts presented a matter between 


individuals and not one ‘‘so affecting the 


®Q Federal Trade Commission v. Gratz, 253 
U. S. 421, 427, 64 L. Ed. 993, 40 Sup. Ct. 572. 











388 





CENTRAL LAW JOURNAL 





No. 22 











public interest as to be within the jurisdic- 
tion of the Federal Trade Commission.’”® 


Fraudulent advertising has been dis- 
cussed by the Commission and the courts 
and typical of these decisions are cases: 
where cut prices were advertised and the 
general advertising policy of the respond- 
ent held unfair, the Commission’s order 
being modified and as modified sustained ;® 
where the Commission found that false 
and misleading statements concerning a 
particular stock food and a misuse of a 
trade mark were unfair, and the court sus- 
tained the order of the Commission ;’ and 
where the Commission found that false 
statements as to the pedigree of hogs con- 
stituted an unfair method of competition, 
which finding was affirmed in part by the 
court. Denison, Circuit Judge, dissenting, 
facetiously described the case as one in- 
volving porcine genealogy.® 

There have been several cases of mis- 
branding and its kindred fraud of simulat- 
ing a competitor’s trade mark. A leading 
ease involved both the claim of fraud and 
a misuse of a trade mark. The Federal 
Trade Commission had issued an order to 
cease and desist from using as labels or 
brands on underwear or other knit goods 
not composed wholly of wool, the words 
‘*Merino,’’ ‘‘Wool’’ or ‘‘Worsted.’’ The 
Cireuit Court of Appeals for the Second 
Cireuit reversed the order of the Commis- 
sion.2 The Supreme Court reversed the 
Cireuit Court of Appeals, using this ex- 
pressive sentence :1° 

‘*A method inherently unfair does not 
cease to be so because those competed 
against have become aware of the wrongful 
practice. Nor does it cease to be unfair 
because the falsity of the manufacturer’s 


representation has become so well known 


(5) New Jersey Asbestos Co. v. Fed. Trade 
Com., 264 Fed. 509; Kinney-Rome Co. v. Fed. 
Trade a (7th Cir.), 275 Fed. 665. 

(6) Sears, Roebuck & Co. v. Fed. Trade Com. 
(7th Cir.), 258 Fed. 307. 

(7) Guarantee Veterinary Co. v. Fed. Trade 
Com. (2nd Cir.), 285 Fed. 853. 

(8) The L. B. Silver Co. v. Fed. Trade Com. 
(6th Cir.). 289 Fed. 985; Motion for rehearing 
denied, 292 Fed. 752. 

(9) Winsted Hosiery Co. v. Fed. Trade Com., 
272 Fed. 957. 

(10 Fed. Trade Com. 


) v. Winsted Hosiery Co., 
258 U. S. 843, 494, 66 L. Ed. 


729, 734. 











to the trade that dealers, as distinguished 
from consumers, are no longer deceived.’’ 

In the Baking Powder case the Circuit 
Court of Appeals for the Second Circuit 
sustained an order of the Commission 
which found as a fact that an inferior 
product was so advertised and labeled as 
to create the impression that the adver- 
tised product was the same as an old and 
superior product. 

The simulation of a name and trade 
mark having been condemned by the 
Federal Trade Commission, its order was 
affirmed by the Cireuit Court of Appeals 
for the Ninth Cireuit.1* 

In the Film case the Commission had 
condemned the offering of a re-issue of 
photoplays without disclosing that it was a 
re-issue rather than a new picture and its 
order was affirmed by the Circuit Court of 
Appeals for the Second Cireuit.1* 

In a case where the Commission had is- 
sued a cease and desist order against the 
publication of disparaging statements as 
to a competitor’s product, the Circuit 
Court of Appeals for the Second Circuit 
reversed the Commission because the pub- 
lie had no interest in the protection of the 
article there used by the respondent.!* 

Commission’s Powers of Investigation.— 
The Commission’s power of investigation 
has been considered by the courts, the lead- 
ing cases being the tobacco companies 
eases. The Cireuit Court of Appeals there 
held that it was not the intention of the 
statute to grant to the Commission an un- 
limited right of examination and inspec- 
tion and that such right must be based 
upon facets tending to establish a charge 
of wrongdoing.!> The cases were affirmed 
by the Supreme Court,!® the grounds of 
affirmance being sufficiently indicated by 


the following quotation : 

(11) Royal Baking Powder Co. v. Fed. Trade 
Com. (2nd Cir.), 281 Fed. 744. 

(12) Juvenile Shoe Co., Inc., v. Fed. Trade Com. 
(9th Cir.), 289 Fed. 57. 

(13) Fox Film Corp. v. Fed. Trade Com. (2nd 
Cir.), 296 Fed. Bea 

(14) John & Son 
Com. (2nd cir) 299 Fed. 468. 

(15) Fed. Trade Com. v. Lorillard Company, 
and same v. American Tobacco Company, 283 Fed. 
999 (Dist. Court). 

(16) pupericen as - gel a v. Fed. Trade Com., 
264 U. S. 298, . Ed. 


Inc., v. Fed. Trade 
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‘*Anyone who respects the spirit as well 
as the letter of the Fourth Amendment 
would be loath to believe that Congress 
intended to authorize one of its subordi- 
nate agencies to sweep all our traditions 
into the fire (Interstate Commerce Com- 
mission v. Brimson, 154 U. S. 447, 479), 
and to direct fishing expeditions into pri- 
vate papers on the possibility that they 
may disclose evidence of crime. * * * 

‘‘The right of access given by the statute 
is to documentary evidence—not to all 
documents, but to such documents as are 
evidence. The analogies of the law do not 
allow the party wanting evidence to call 
for all documents in order to see if they 
do not contain it. * * * 

‘<* * * Tn other words, there must ap- 
pear to be some reasonable cause for a 
search such as a definite complaint charg- 
ing a specific wrong and thus presenting 
an inquiry which would have reasonable 
and readily ascertainable limits.’’ 


Restraint of Trade.—The Federal Trade 
Commission does not enforce the anti-trust 
acts except in so far as it has certain funce- 
tions similar to a master in chancery and 
as to certain parts of the Clayton Act and 
except in so far as those acts offer evidence 
of a public policy which is to be considered 
in determining what is unfair. In discuss- 
ing the powers of the Federal Trade Com- 
mission the Supreme Court said :17 

‘‘The Sherman Act is not involved here 
except in so far as it shows a declaration 
of publie policy to be considered in deter- 
mining what are unfair methods of com- 
petition, which the Federal Trade Com- 
mission is empowered to condemn and sup- 
press.’’ 

I shall discuss representative cases where 
the Commission has held that particular 
acts were unfair methods of competition 
because of their tendency unduly to re- 
strain commerce. 

The order of the Commiss‘on preventing 
acquisition of stock by one corporation in a 


competing corporation was sustained un- 


(17) Fed. Trade Com. v. Beech-Nut Packing 
Co., 257 U. S. 441, 66 L. Ed. 307. 





der Section 7 of the Clayton Act!® by the 
Cireuit Court of Appeals for the Third 
Cireuit.® However such a purchase at 
sheriff’s sale for the purpose of collecting 
a bona fide debt is lawful.2® A s‘milar 
holding to that in the first hearing in the 
Aluminum case was made by the Circuit 
Court of Appeals for the Ninth Cireuit.*4 


Resale Price Fixing and Selection of 
Customer.—The Supreme Court has dis- 
tinctly held that when a vendor sells 
goods he has no right to require the vendee 
to resell such goods at a price fixed by the 
seller—resale price-fixing contracts being 
generally declared to be void.2 The ques- 
tion of refusals by dealers to trade with 
those purchasers who did not maintain 
prices has been presented to the Federal 
Trade Commission and it has usually held 
it to be an unfair method of competition 
for a manufacturer to sell his goods to a 
wholesaler or dealer with a suggested re- 
sale price and, thereafter, if the suggested 
price is not observed, refuse to make sales 
to the offending dealer. This involves the 
right of a dealer to select the persons with 
whom he deals and that such right exists 
there can be no no doubt. The Supreme 
Court said :*8 


(18) Watkins Shippers & Carriers, 3rd Ed., 
Sec. 501. 

(19) Aluminum Co. of America v. Fed. Trade 
Com., 284 Fed. a ae an for certiorari denied, 
261 U. S. 616, 67 L . 828. 

(20) Aluminum Hg ‘of America v. Fed. Trade 
Com., — Fed. —. 

(21) Western Meat Company v. Fed. Trade 
Com., — Fed. —. 

(22) Boston Store of Chicago v. American 
Graphophone Co., 246 U. S. 8, 62 L. Ed. 551 


(23) Fed. Trade Com. v. Raymond Brothers- 
Clark Co., 250 Fed. 529, 263 U. S. 


565. In support 
of this statement the court said: “United States 
v. Colgate & Co.. 250 U. S. 300, 307. See also 


United States v. Fre: ght _ n, 166 U. S. 290, 320; 
Dueber Watch Case Co. Howard Watch Co. 
(C. C. A.), 66 Fed. 637, 645; greet —— | 
Company v. Cream of Wheat Co. Cc. AD 3 
Fed. 46, 48; Whoesale Grocers’ ss: Vv. 
Comm. (C. C. A.), 277 Fed. 657, 664; Mennen Co. 
v. Fed. Trade Comm. (C. C. A.), 288 Fed. 774, 
780; Both v. Burgess, 72 N. J. Eq. 181, 190; and 2 
Coo: ey on Torts (3d ed.), 587. Thus a_ retail 
dealer ‘has the unquestioned right to stop dealing 
with a wholesaler for reasons satisfactory to him- 
self.’ Eastern States Lumber Co. v. United States, 
234 U. S. bf a United States v. Colgate & Co. 
supra, 1K. He may lawfully make a fixed rule 
of con Ss a to buy from a producer or manu- 
facturer who selis to consumers in competition 
with himself. Granada Lumber Co. vy. Mississippi, 
217 U. S. 433, 440. Or he may sto ge Be with a 
wholesaler who he thinks is acti ing unfairly in 
trying to undermine his trade. lEastern States 
Lumber Co. v. United States, supra, p. 614; United 
States v. Colgate & Co., supra, p. 307. Likewise 
a wholesale dealer has the right to stop dealing 
with a manufacturer ‘for reasons sufficient to him- 
self.’ And he may do so because he thinks such 
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“It is the right long recognized of a 
trader engaged in entirely private business 
freely to exercise his own independent dis- 
cretion as to the parties with whom he will 
deal.’’ 

In the Beech-Nut case,** the Beech-Nut 
Packing Company not only refused to sell 
to distributors who failed to adhere to its 
suggested sale prices, but by a system of 
co-operation between it and distributors it 
so policed its policies as in effect, as found 
by the Commission, to constitute coercion 
and unfair methods of competition. The 
Supreme Court in affirming the order of 
the Commission reiterated the general rule 
of law that a manufacturer had an un- 
doubted right to select his own customers 
and to specify resale prices and refuse to 
deal with those who failed to maintain the 
same, but held under the facts proved that 
the Beech-Nut system went beyond the 
simple refusal to sell goods and practically 
suppressed competition. The holding of 
the court is sufficiently indicated by the 
following: 

‘‘The system here disclosed necessarily 
constitutes a scheme which restrains the 
natural flow of commerce and the freedom 
of competition in the channels of inter- 
state trade which it has been the purpose 
of all the anti-trust acts to maintain. In 
its practical operation it necessarily con- 
strains the trader, if he would have the 
products of the Beech-Nut Company to 
maintain the prices ‘suggested’ by it. If 
he fails so to do, he is subject to be re- 
ported to the company either by special 
agents, numerous and active in that behalf, 
or by dealers whose aid is enlisted in main- 
taining the system and the prices fixed by 
it. Furthermore, he is enrolled upon a 


list known as ‘Undesirable Price Cutters,’ 


manufacturer is undermining his trade by selling 
either to a competing wholesaler or to a retailer 
competing with his own customers. Such other 
wholesaler or retailer has the reciprocal right to 
stop dealing with the manufacturer. This each 
may do, in the exercise of free competition, leav- 
ing it to the manufacturer to determine which 
customer, in the exercise of his own judgment, he 
desires to retain. 

“A different case would, of course, be presented 
if the Raymond Company had combined and agreed 
with other wholesale dealers that none would trade 
with any manufacturer who sold to other whole- 
sale dealers competing with themselves, or to 
retail dealers, competing with their customers.”’ 


(24) Note 17, supra. 





to whom goods are not to be sold, and 
who are only to be reinstated as one whose 
record is ‘clear’ and to whom sales may 
be made upon his giving satisfactory as- 
surance that he will not resell the goods 
of the company except at the prices sug- 
gested by it, and will refuse to sell to dis- 
tributors who do not maintain such 
prices.’’ 

The dicision of the Supreme Court in this 
ease was dissented from by four of the 
justices and it would seem that the con- 
clusion of the Court goes to the extreme 
limit. The Supreme Court had uniformly 
held,?5 which holdings it has since re- 
peated, that the right to refuse to deal 
with a customer was unlimited and might 
be exercised for any reason or no reason. 
What it held in the Beech-Nut case was 
that the Beech-Nut: Packing Company could 
not do the things necessary to an adequate 
enjoyment of this right. 

Similar to the question of resale price 
fixing is the business policy of restricting 
the use of commodities sold. ‘‘Tying 
clauses’’ in lease contracts were discussed 
and under the facts of the case held by 
the Supreme Court to be violative of the 
anti-trust laws.”® Leasing oil pumps on 
condition that only the lessor’s oil should 
be used was held by the Commission to be 
an unfair method of competition, but its 
holding was reversed by the Cireuit Courts 
of Appeals for the Second and Sixth Cir- 
cuits and the Supreme Court affirmed the 
Cireuit Courts, concluding its opinion by 
saying :*7 

‘‘The powers of the Commission are 
limited by the statutes. It has no general 
authority to compel competitors to a com- 
mon level, to interfere with ordinary busi- 
ness methods, or to prescribe arbitrary 
standards for those engaged in the conflict 
for advantage called ‘competition.’ The 
great purpose of both statutes was to ad- 


vance the public interest by securing fair 


(25) Note 23, supra. 

(26) United Shoe Machine Co. v. United 
States, 258 U. S. 451, 66 L. Ed. 708, 42 Sup. Ct. 585. 
(27) Canfield Oil Co. v. Fed. Trade Com., 274 
Fed. 571; also a similar case in the Second Cir- 
cuit, 273 Fed. 478, and in the Seventh Circuit, 
Fon ase Refining Co. v. Fed. Trade Com., 276 
ed. 3 
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opportunity for the play of the contending 
forces ordinarily engendered by an honest 
desire for gain. And to this end it is es- 
sential that those who adventure their 
time, skill and capital should have large 
freedom of action in the conduct of their 
own affairs.’ 

A contract of a publishing company, pre- 
venting its agents from handling competi- 
tor’s goods, held unfair by the Commission, 
was found to be lawful by the Supreme 
Court.”8 

A contract for the sale of goods which 
limited a retailer in handling competing 
goods held unfair by the Commission was 
sustained as a lawful contract by the Cir- 
cuit Court of Appeals for the Seventh Cir- 
cuit.2® The contract there involved among 
other things provided: 

‘‘And the party of the second part 
agrees to wholesale party of the first part’s 
brands of oleomargarine and nut margar- 
ine exclusively in the above territory dur- 
ing the period of this contract; second 
party also agreeing to actively and vigor- 
ously press to the best of their ability the 
sale of said products of first party, and to 
in every way promote a demand for them 
in the aforesaid territory.’’ 

The reason for the decision is briefly 
stated by an excerpt from the court’s 
opinion as follows: 

‘‘There was no evidence of any improper 
practices on the part of petitioner or of 
harmful results of its contract either to 
other manufacturers, dealers or the public, 
save only as might be gathered from the 
contract itself.’’ 

Price Discrimination.—Price discrimina- 
tion is regulated by the Clayton Act and 
is generally condemned by the Federal 
Trade Commission. In the Mennen case*® 
the Court of Appeals for the Second Cir- 
cuit reversing the Commission, held that 
it was not an unlawful practice to give 


wholesalers a better discount than was ac- 

(28) 7%. Trade Com. v. Curtis eee Co., 
260 U. S. 568, 67 L. Ed. 408, 43 Sup. . 210. 

(29) “a S. Pearsall Butter Co. v. wea. Trade 
Com., 292 Fed. 720. 

(30) Mennen Company v. Fed. Trade Com., 288 
A Oe * cra for writ of certiorari denied, 





corded to retailers’ mutual or co-operative 
purchasing associations, although similar 
quantities were purchased in both cases. 
In the National Biscuit case*! reversing 
the Commission the Circuit Court of Ap- 
peals for the Second Circuit held that a 
discount plan which favored chain stores 
against co-operative or pooling buyers was 
not unfair. The Supreme Court of the 
United States refused the application for 
writ of certiorari filed by the Federal 
Trade Commission. 


Coercion.—Cases involving claimed ef- 
forts of coercion present one of the most 
difficult questions with which the Commis- 
sion deals. Merchants recognize the dan- 
ger to themselves and to the public from 
irresponsible price cutters. Different plans 
have been tried to meet the situation. The 
effort has not been to fix prices, but rather 
to prevent unfair price cutting. These 
efforts generally take the form of an at- 
tempt to promote the practice of manufac- 
turers selling only to wholesalers. There 
can be no question that where coercion ex- 
ists—where there is a boyeott—the practice 
is unfair. Where there are issues of fact 
the conclusions of the Commission on. facts 
are final. The Circuit Court of Appeals 
for the Sixth Circuit sustained the Com- 
mission in a ease where coercion was found 
to exist,3* and the Circuit Court of Ap- 
peals for the Ninth Circuit similarly sus- 
tained the Commission.5* The Commission 
was also sustained in a somewhat simi- 
lar case by the Cireuit Court of Ap- 
peals for the Fifth Cireuit.™ In the last 
cited case the Court of Appeals recognized 
the right of a dealer to select his own cus- 
tomers, but said: 

‘‘What the associated jobbers severally 
did went beyond each of them refraining 
altogether or to a less extent from buying 
from manufacturers whose products were 


sold directly to the Standard Grocery Com- 

(31) National Biscuit Company v. Fed. Trade 
Com., 299 Fed. 733. 

(32) National Harness Manufacturers’ Ass’n v. 
Fed. Trade Com., 268 Fed. 705. 

(33) Western a ee 2 Refining Co. et al. v. Fed. 
a Com., 275 

(34) Wholesale Grocers’ Pe of El Paso v. 

Fed. Trade Com., 277 Fed. 
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pany. They combined and co-operated 
with others to keep manufacturers willing 
to do so from selling their products direct- 
ly to the Standard Grocery Company, and 
by that means to obstruct or prevent that 
company from competing as a wholesaler 
in territory sought to be appropriated by 
dealers not doing a combined wholesale and 
retail business. The combining of whole- 
saling and reta‘ling is not a novelty, and is 
not unlawful. The success of the concerted 
action participated in by the petitioners 
meant the monopolizing of the wholesale 
grocery business in El Paso territory by 
dealers not engaged in retailing. We are 
of opinion that the practices forbidden by 
the attacked order were ‘unfair methods of 
competition in commerce,’ within the mean- 
ing of the provision of Section 5 of the Fed- 
eral Trade Commission Act, because, in the 
cireumstances disclosed, they were against 
the publ'e policy evidenced by the Sher- 
man Act.’’ 

The Cireuit Court of Appeals for the 
Fifth Cireuit sustained the Commission in 
a similar case,*° and said: 

‘‘From the evidence as to the relations 
between the Jobbers Association, its officers 
and members, and hardware manufactur- 
ers and their organization it well might 
be inferred that manufacturers, in con- 
forming to the Jobbers Association policy, 
were influenced by the desire to retain 
the custom and good will, of the large 
body of wholesale buyers banded to- 
gether in the Jobbers Association, and that 
such, manufacturers or many of them were 
induced or eoerced by the united opposi- 
tion of the members of the Jobbers Asso- 
ciation not to sell hardware in wholesale 
quantities and at jobbers’ prices and terms 
to dealers such as the Co-operative Asso- 
ciation, which was prepared to buy in large 
quantities and sought no credit for goods 
bought.”’ 

The courts properly should follow the 
findings of fact by the Federal Trade Com- 
mission, but inferences are questions of law 


and the court in this case went very far in 


(35) Southern Hardware Jobbers’ Ass’n v. Fed. 
Trade Com., 290 Fed. 773. 





the inference emphasized by me in the 
quotation above. No one of these three 
coercion cases was taken to the Supreme 
Court and it is doubtful whether that court 
would susta'n in full the decision in these 
cases. 








COVENANTS—PROPERTY RESTRICTIONS 


SARATOGA BUILDING & LAND CORPORA- 
TION v. ROLAND PARK APARTMENT 
STABLES CO. 


126 Atl. 52 


(Court of Appeals of Maryland. June 20, 
1924) 


Where deeds conveying lots in one portion 
of subdivision prohibited more than one resi- 
dence thereon, but lots in another portion were 
conveyed without such restrictive covenant 
and were used for railway, business, apartment 
house, and garage and stable purposes, use of 
a lot in such portion for apartment house pur- 
pose, held not violative of covenant restricting 
use to stable or residence purposes. 


URNER, J. The Roland Park Company of 
Baltimore City, on December 1, 1920, conveyed 
to the Roland Park Apartment Stables Com- 
pany of Baltimore County a lot of ground con- 
taining about 1% acres, and forming a part of 
the land which the grantor corporation had 
acquired for the purposes of suburban im- 
provement. The deed conveying the lot re- 
ferred to contains certain covenants restricting 
its use, among which are the following: 

“(1) That no shop, store, factory, saloon, 
business house of any kind, other than stables, 
no hospital, asylum or institution of like or 
kindred nature, and no charitable institution 
shall be erected or maintained on said prem- 
ises, but the said premises shall be occupied 
and used by the said Roland Park Apartment 
Stables Company, its successors and assigns, 
including all tenants, either for stables or for 
residence purposes and not otherwise. 

“(2) That no residence or dwelling house 
shall be erected or kept on said land costing 
less than three thousand ($3,000.00) dollars, 
and any building erected on said land within 
ten (10) years from date of this deed, shall be 
built according to plans which shall have been 
approved by the architect of the said Roland 
Park Company of Baltimore City.” 

The lot thus conveyed has not been used for 
residence purposes, but stables and public ga- 
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rages have been maintained on it for many 
years. Recently the Roland Park Apartment 
Stables Company contracted to sell and convey 
a portion of the lot to the Saratoga Building 
& Land Corporation under an agreement which 
provided that the title should be “free of any 
building restriction that would prohibit the 
erection thereon of an apartment house to be 
designed and occupied for residential pur- 
poses.” Because of doubt as to the ability of 
the vendor to convey a title free of such a re- 
striction, the vendee has refused compliance 
with the contract of purchase. In this suit for 
specific performance the only question is 
whether an objection to the title on that 
ground is sustainable. The appeal is from a 
decree requiring the agreement of purchase to 
be specifically performed. 

On the plat herewith reproduced, the lot here 
in question is designated as lot 1, block 9, plat 
2, fronting 370 feet on Woodside road, and 
123 feet on Upland road. It is in a section of 
the Roland Park area which has been devoted 
in part to other than residence purposes. At 
the southwest corner of the same block is the 
stable of the Baltimore Country Club, erected 
under the permissive terms of the conveyance 
made to it in 1906. On the opposite side of 
Woodside road is a car barn of the United 
Railways & Electric Company. The entire 
block on which it stands, and which is almost 
wholly used for railroad purposes, was con- 
veyed to the Railways and Electric Company 
by the Roland Park Company prior to the exe- 
cution in 1900 of the deed to the Roland Park 
Apartment Stables Company for the lot now in 
controversy. Prior to that time, also, the Ro- 
land Park Company itself had erected on block 
21, shown on the plat, a large business build- 
ing, three stories in height, with five stores on 
the first floor and with residential apartments 
on the second and third floors, and subse 
quently it built a three-story brick apartment 
house on the same block, containing six sepa- 
rate fiveroom apartments. The portion of the 
Roland Park Apartment Stables Company’s 
lot which is not included in the contract of 
sale now sought to be enforced is occupied by 
large concrete buildings which have been used 
for a long period of time as a public garage 
and an automobile repair shop. The cost of 
the apartment house proposed to be built by 
the purchaser on the lot with which we are 
here concerned will not be less than $3,000 
for each apartment, and the building will be 
used for residential purposes exclusively. In 
the deeds for practically all of the properties 
conveyed by the Roland Park Company, other 





than those to which we have specially referred, 
there are restrictive covenants which include 
the following: 

“(1) That no shop, store, factory, saloon or 
business house of any kind, no hospital, asylum 
or institution of like or kindred nature, and no 
charitable institution, shall be erected or main- 
tained on the premises conveyed, but the same . 
premises shall be occupied and used for resi- 
dence purposes only, and not otherwise. 


“(2) That there shall not at any time be 
more than one residence or dwelling house on 
the land hereby conveyed.” 

There is an agreement in the record as to 
the facts we have stated. 


(1, 2) In our judgment the court below cor- 
rectly decided that the proposed erection of 
an apartment house on the lot mentioned in 
the bill of complaint is not prohibited by the 
restrictive covenants as to its use, and is not 
contrary to the general plan of improvement of 
the area in which it is included. There is a 
material difference between the restrictions 
imposed upon lots in the exclusively residen- 
tial areas of Roland Park and those specified 
in the deed for the ground to which this suit 
relates. Tha deeds for lots of the former class 
uniformly covenanted that they should be used 
tor residence purposes only, and that at no 
time should there be more than one residence 
or dwelling on the lot conveyed, while in the 
deed to the Roland Park Apartment Stables 
Company there was no limitation upon the 
number of buildings to be erected on the lot 
and its use solely for stable purposes was ex- 
pressly permitted. 

Since 1900 no purchase of a Roland Park 
lot as the site of a private dwelling could have 
been made in the belief that all portions of the 
land included in the development were to be 
improved according to a uniform plan. The 
prior conveyance and the actual use of lots, 
in the section shown by the accompanying plat, 
for railway, business, apartment house and 
stable purposes prevented such an expectation. 
There is no sufficient ground for a conclusion 
that the erection of an apartment house, of 
suitable cost, on the land affected by this suit 
should be forbidden as a violation of the plan 
of residential development to which other lots 
in Roland Park are uniformly subject. The 
question as to whether an apartment house 
may rightfully be erected on the land must 
therefore be determined with sole reference to 
the terms of the restrictive covenants in the 
deed by which it was conveyed to the present 
owner. Beetem v. Garrison, 129 Md. 664, 99 
Atl. 897; Bealmear v. Tippett, 144 Md. ——, 
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125 Atl. 806. A rule of construction applicable 
to such covenants is that they should be given 
no greater effect than their terms clearly in- 
tend, and doubt as to their meaning should be 
resolved in favor of the grantee. Meredith v. 
Danzer, 142 Md. 582, 121 Atl. 245; Wood v. 
Stehrer, 119 Md. 143, 86 Atl. 128; Peabody 
Heights Co. v. Willson, 82 Md. 186, 32 Atl. 386, 
1077, 36 L. R. A. 393. 

It was designed that the land in the imme 
diate vicinity of the lot to which the covenants 
apply should be largely available for commer- 
cial uses, and the limitation of the particular 
lot to use for residence purposes, as an alterna- 
tive to the erection of stables, must be con- 
structed with due regard to the nature of the 
authorized use of the adjacent properties. The 
location of the plaintiff’s lot, in close proximity 
to the non-residential structures we have men- 
tioned, and its actual use in the past, and its 
continued availability in the future, for the 
maintenance of stables, consistently with the 
terms of the deed by which it was granted, are 
facts justifying a liberal interpretation of the 
covenant in regard to the nature of the resi- 
dence use which it intended to permit. The 
words “residence purposes” are susceptible of 
being construed as including the erection of a 
residential apartment house, and in view of 
the conditions shown by the record, we think 
such a construction is reasonable, and should 
be adopted. As our conclusion is based upon 
the special facts of this case, we shall not 
undertake a discussion of the cases, cited in 
the briefs, in which the applicability of restric- 
tive covenants under materially different con- 
ditions has been considered. 


Decree affirmed, with costs. 


NOTE—Flats or Apartments as Violation of 
Restriction to “Residence Purposes.”’—In the 
case of McMurtry v. Phillips Investment Co., 
103 Ky. 308, 45 S. W. 96, 40 L. R. A. 489, it 
was held that a restrictive covenant which 
provided that “the property herein conveyed 
shall be used for residence purposes only,” 
was not violated by the erection of a flat build- 
ing thereon, with a number of apartments 
therein, each complete for the purposes of 
housekeeping, although in the basement of the 
building there was a large dining room to be 
used by the occupants of the building, if de- 
sired, as a public or semi-public restaurant. 
In this case the court in part said: 

“It is shown, indeed admitted, that these 
different apartments or flats are places for per- 
sons to reside in, but it is contended that the 
language of the restriction conveys the idea 
of a single residence for a single family or at 
any rate excludes the idea of a number of 
residences under the same roof or in the same 
house. We think, however, that to give the 





language used this meaning would be to ex 
tend its scope beyond the express intention of 
the parties. The purposes for which the house 
is to be erected or the court was to be used 
were ‘residence purposes only.’ And as the 
house in controversy is to be constructed for 
such purpose only and is not to be used for 
any other purpose, we do not think that its 
construction is at all prohibited by this re- 
striction clause. If the intention had been to 
permit the erection of only segregated private 
residences, the instrument would have doubt- 
less so provided.” 


In the case of Burton v. Stapely, 4 Ohio N. 
P. (N. S.) 65, 17 Ohio Dec. 1, affirmed in 74 
Ohio St. 461, 78 N. E. 1120, it was held that 
the erection of an apartment house violated a 
restriction requiring the grantee to use the 
land for residence purposes only. 








ITEMS OF PROFESSIONAL INTEREST 
BROADCASTING 


Radio Broadcasting is “Publishing,” says the 
New York Times: 

“As the law in this State and most others 
forbids newspapers to send through the mails 
advertising—that is, paid matter—as if it were 
news or unbought opinion, there seems to be 
good sense in the demand that the radio broad- 
casters should be subjected to the like or a 
similar restriction. It probably is not illegal 
at present, though the word ‘publishing’ is a 
large one, for them to ignore the compulsion 
laid on the papers, but it is just as desirable 
that the people should know what they are get- 
ting, and why, in the one way as in the other, 
and the fact that the law deals only with 
mailed matter does not affect its spirit at all. 

“Broadcasting certainly is publishing, and 
all publishing should be honest. Newspapers, 
or, at any rate, some newspapers, including 
one which modesty prevents mentioning, did 
not wait for the law to speak on this subject, 
but put ‘advertisement’ over all advertisements 
not obviously that to every eye. That virtuous 
example the broadcasters would do well to 
imitate voluntarily. The sooner they do it the 
less likely will they be to suffer, later, from 
regulations that will be really burdensome and 
true grievances.” 








Stranger: “Why is it that none of these 
autoists hereabouts put out their hands when 


turning corners?” 
Constable: “You see, this is a college town 
and the young chaps ain’t octapuses.”—Flam- 


ingo. 


Just So. Where there’s a will there’s an in- 
heritance tax.—Life. 
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1. Ambassadors and Consuls—Inmmunity from 
Arrest.—Foreign diplomatic attache, accredited to 
another foreign power, cannot, whi:e traveling in 
this country, ciaim immunity from service of 
process or from arrest under federal Judicial Code, 
which applies only to those of diplomatic status 
accredited to United States government.—Carbone 
v. Carbone, N. Y., 206 N. Y. S. 4 


Associations—Liability for Purchases.—De- 
fendant and others, who simply proceeded to con- 
duct restaurant and reading room without any 
formality whatsoever, were subject to liabilities of 
voluntary association and were severally liable to 
creditors for such obligations as might be incurred 
by manager in purchase of supplies, even though 
creditors gave credit to name of association, and 
defendant and his associates did not agree or in- 
tend to become personally liable.—Burks v. Weast, 
Calif., 228 Pac. 541. 


Automobiles — Interstate Commerce.—Lawy 
1923, c. 154, regulating passenger traffic by auto- 
mobiles, of ‘which section 10 provides that the act 
shall not apply to commerce among the States, 
except as permitted by the Constitution of the 
United States and the acts of Congress, applies to 
interstate commerce so far as the Constitution 
and the acts of Congress _ permit.—Interstate 
Transit Co. v. Derr, Mont., 228 Pac. 624. 


Bankruptcy—Consignment of Goods.—The 
ones of g s consigned to a factor for sale is 
not estopped to reclaim those unsold on the bank- 
ruptcy of the factor, unless he has aided the factor 
in falsely eed the goods as his own.— 
In re Weisl, U. S. , 300 Fed. 635. = 


5.—Income Tax Return.—Under Revenue 
1921, § 257 (Comp. St. Ann. Supp. 1923, 1 ea86%D. 
providing that income tax returns shall be public 
records, but shall be open to inspection only on 
order of the President —, weet regu. rg a 
scribed by the ne the Treasury an 
regulations prescribed t —— a footray 
a copy of a return, furnished ~ B Treasury De- 
partasent to the trustee in ban ruptey of the per- 
son who made it, may be used by him in examin- 
ing the bankrupt. under Bankruptcy Act, § 7a 
Sore..& . 9591).—In re Epstein, U. S. D. C., 


6.——Life Estate.—Where bankrupt possessed a 
vested remainder in property after a life estate, 
his interest passed as a property right to his 
trustee in bankruptcy, and was a subject-matter 
of sale by him, but the trustee was not entit!ed 





to possession of the property as ageinat the life 
tenant.—Hughes v. Beall, Tex., 264 W. 171. 


7.—Mortgage.—That the purchaser of real es- 
tate at a trustee’s sale held a mortgage thereon, 
and stood silent when the amount was announced 
at the sa.e as greater than it was, is not ground 
for potting aside the sale.—Sicinski v. Tracz et al., 
U. S. C. C. A., 300 Fed. 92. 


Notice to Creditors.—Repeated newspaper 
publications, to the general effect that a debtor 
was insolvent and his business a swindle, held 
sufficient to charge creditors who received payment 
thereafter, and within four months prior to the 
debtor’s bankruptcy, with, reasonable cause to be- 


lieve that he was insolvent, and to render the 
payments ~ . —Loweil v. Chaisson, U. 
D. C., 300 Fed. 219. 


9.—Voluntary Bankruptcy.—St. Cal. 1917, p. 
377, § 11, suspending the powers of a corporation 
for default in payment of a state license tax, until 
the tax and penalties shall be Re aid, can not pre- 
vent the corporation from availing itself. of the 

right ae it by the Bankruptcy Act (Comp. St. 
i 9585-9656) to become a _ voluntary i ory 

Great te ay Power Co. of California v. Bern 

- 8. C. C. , 299 Fed. 952. 


10.——‘Wages.”’—Commissions earned by _ travel- 
ing salesmen for their services are ‘‘wages,’’ with- 
in Bankruptcy “ § 64b (4) as amended June 15, 
1906 (Comp. St. § 9648).—In re Shapiro, U. S. D. C., 
300 Fed. 566. 


11. Banks and Banking—Guaranty Fund.—Where 
money is deposited in a bank in the name of a 
party, ch in equity belongs to another, the 
equitable owner in a proper action may establish 
his ownership to the fund, and thereby becomes 
subrogated to the rights of the original depositor, 
and entitled to be paid out of a. guaranty fund. 
—Vavra v. Claridge, Neb., 199 N. W. 834. 


12.——Loss of Check.—Where. no presentment of 
check deposited was made because it was lost 
without carelessness of collecting agent, co-lecting 
agent is liable for damages occasioned by its 
neglect in failing reasonably to discover loss and 


to notify se aE ES ¥ Public Nat. Bank of 
New York, N. 206 N . 8 
13.——Payment of Draft.—Promise of ———- 


bank to state bank to pay draft drawn 

chase of peanuts on receipt of draft with bills vot 
lading attached, held not mere guaranty of pay- 
ment, but loan ‘of money on personal security and 
bills of lading and acceptance, purchase, or dis- 
count of negotiable instrument or bill of exchange, 
as authorized by U. S. Comp. St. § 9661, in view 
of Complete Tex. St. 1920 a 600la—1, pars. 126, 
135, 138 (Vernon's Ann St. Supp. 1922, arts. 
6001—1, 6001—126, 6001-135. * 6001-138).—Watson v. 
Jackson, Tex., 264 S. W., 603. 


14. Bills and Notes—Endorsement in Blank.— 
Negotiable Instruments Law, § 114, merely creates 
a presumption in favor of the payee that one in- 
dorsing in blank before delivery is liable, and the 
indorser, under section 118, may show parol 
evidence that he is not liable to the payee by rea- 
son of an ams to the contrary.—Wittemann 
v. Sands, N. , 144 N. E. 671. 


15.——Accommodation.—In an action on notes, 
if defendant signed notes at request of plaintiff 
and for its accommodation, he would not be - 
—National Bank of Commerce in St. Louis Vv. 
Laughlin, Mo., 264 S. W. 706. 


16.—Presentment.—Presentment is not required 
where the drawee bank closes its doors before the 
expiration of a reasonable time.—Bistline v. Bent- 
ing, Idaho, 228 Pac. 309. 


17.—tTitle-—Where bankrupt discounted trade 
acceptances with bank, and, on dishonor, gave 
demand notes ——— amount of each trade ac- 
ceptance, declaration in notes that trade accept- 
ances were held as collateral, held not to show 
passing of title thereto from bank to bankrupt, 
and accepting. in place of such title, of a lien 
thereon. as against inference that bank did not 
intend to part with absolute title to notes.—Ireton 
v. Lincoln Nat. Bank, U. S. C. C. A., 300 Fed. 316. 


18. Brokers—Commissions.—Generally, where a 
principai’s revocation of agency before broker pro- 
cures a purchaser upon terms agreed is untainted 
by fraud or bad faith, the broker is not entitled to 
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commissions on a sale thereafter made by princi- 
pal to one with whom broker had been negotiating, 
and as to which sale broker's efforts may have 
been the eres cagse.—Hill v. Ig-ehart, Md., 
125 Atl. 843. 


19. Carriers of Goods—Delay.—In absence of a 
stipulation, a strike causing delay in transporta- 
tion of goods is no defense to an action for dam- 
ages from the delay.—Morrison v. St. Louis-San 

ncisco Ry. Co., Mo., 264 S. 49. 


20. Common Carriers—Negligence.—Contracts by 
common carriers and similar public service cor- 
porations to exempt themselves from either total 
or partial liability for eee are void as 
against public policy, regardless of whether they 
rest upon a consideration.—State v. Public Service 
Commission, Mo., 264 S. W. 669. 


21. Constitutional Law—Assignment of Wages.— 
Code Pub. Gen. Laws, art. 8, §§ 11-17, requiring 
that assignments of wages be acknowledged by 
assignor and his wife and entered on books of 
justice of the peace, that copy be served on the 
employer, that proof of service be by employer’s 
admission indorsed on certificate, and that as- 
signor make oath that he has not and will not pay 
more than 6 per cent interest, held not unreason- 
able as respects due process; other proof of service 
in lieu of employer’s admission not being excluded. 
=u v. Baltimore & O. R. Co., Md., 125 Ati. 


22.——Cattle Protection Act.—Cattle Protection 
Act 1917, and St. 1919, p. 542, amendatory thereof, 
providing for inspection for purpose of determin- 
ing ownership of cattle about to be s'aughtered, 
and that inspector may take such cattle as are 
found not belonging to shipper and deal with them 
in accordance with rules of board, is unconstitu- 
tional, as denying due process of law, in that no 
provision is made for notice, actual or constructive. 
to — Moffatt Co. v. Hecke, Calif., 228 
Pac. 546. 


23.——Imprisonment for Contempt.—Imprisonment 
of bank cashier for contempt for refusal to obey 
order to turn over moneys on deposit to credit of 
corporation to its receiver did not violate consti- 
tutional inhibition against imprisonment for debt. 
—State v. Second Judicial Dist. Court of Nevada, 
Név., 228 Pac. 617. 

24..—-Limiting Number of Insurance Agencies.— 
Laws 1923, p. 53, amending Insurance Code, pro- 
hibiting more than one agent_ any insurance 
company in any city of 50,000 or less, or more than 
two agents in any city of over that population, is 
unreasonable, and therefore violative of Const. art. 
1, §§ 5. 12, and Const. U. S. Amends. 5, 14. § 1, 
as depriving ents, excluded from employment 
because quota in their respective communities is 
already filled, of equal protection of !aw and of 
their property without due process.—Northwestern 
Nat. Ins. Co. v. Fishback, Wash., 228 Pac. 516. 


25.——Public Use —32 Del. Laws, c. 160, § 52. 
providing for committee of freehplders to assess 
damages an owner may sustain by taking of prop- 
erty, it is not unconstitutional because it restricts 
power of associate {vdge to set aside award to 
certain grounds, and does not authorize him to 
deal with question of compensation generally, since 
Legislature was under no _ const'tutional duty, 
either under Const. U. S. Amend. 14, or Const. 
Del. art. 1, § 7% to grant owner any right of ap- 
peal whatever.—Huber v. Steel, Del., 125 Atl. 673. 


26.——Taxation.—_Laws 1923 c. 897. amending 
Tax Law, § 25, and adding sections 25-b and 25-c. 
taxing money competing with national banks with 
certain exceptions, held not too vague to be en- 
forced without invalid delegat'on of ‘egislative 
power, and not based on unreasonable classifica- 
tion, nor violative of Const. N. Y. art. 1, § 6, or 
article 3, § 24, or the due process clause of Const 
4 8 pmené. 14.—People v. Goldfogle, N. Y., 205 


27. Contracts—Restraint of Trade.—Under Civ. 
Code Col. § 1673, providing that ‘‘every contract by 
which any one is restrained from exercising a 
lawful profession, trade. or business of any kind 
* * © is to that extent void,’ a provision of a 
contract of agency by which the agent covenanted 
not to engage in the sale of any product competing 
with that of his principal within two years after 
termination of the contract is not enforceable.— 
as Zz: poe Fire Brick Co., U. S. C. C. A., 

ed. 1. 





28. Corporations—-Subrogation.—Where corpora- 
tion issued stock, void under Consts. 1898 and 1913, 
art. 266, and Const. 1921, art. 1 2, and stock- 
holder used it as collateral for a loan from a bank, 
corporation’s offer to pay bank and become subro- 
gated to its claim against stockholder was an offer 
to do all that it was obliged to do for having is- 
sued stock, being ob:iged merely to protect inno- 
cent pledgee, and bank not — entitled to judg- 
ment against corporation for difference between 
par value of part of stock, held valid and debt of 
stockholder.—St. Tammany Bank & Trust Co. v. 
Mackie Pine Products Co., La., 101 So. 266. 


29.——Waiver of Liability for Debts.—The cor- 
poration may at the time of creating corporate 
obligations stipulate for a waiver of such liabi-ity 
as a condition to the contract. Such waiver sub- 
sists in contract and if fairly made and supported 
by a valid consideration is enforceable and not 
contrary to sound public policy.—Marfield v. Cin- 
cinnati, D. & T. Traction Co., Ohio, 144 N. E. 689. 


30. Covenants—Restrictions.—Where owners of 
number of adjoining lots conveyed part of one by 
deed containing building line restriction and pro- 
vision that the other lots should be conveyed sub- 
ject to the same restriction, subsequent purchasers 
from such owners of one of other iots paid con- 
sideration in expectation of the benefit to be de- 
rived from enforcing restriction, and could enforce 
it agate all the lots.—Milligan v. Balson, Mo., 
264 S. W. 73. 


31. Frauds, Statute of—Period of Contract.— 
Contract for services for one year to begin on 
day of employment, or from that day, was with- 
out Rev. St. 1919, § 2169, and hence enforceable, 
the words ‘within one year’ meaning ‘‘for a 
longer time than one year,’’ and section 7058 re- 
lating to construction of statutes being applicable. 
so i v. Standard Tank Car Co., Mo., 264 8S. 


32. Gaming—Gambling Device.—Where a vending 
machine for a nickel sold a package of chewing 
gum and, according to chance, nothing ese, or 
from 2 to 20 premium checks, worth 5 cents each 
in merchandise or for playing the machine, al- 
though the machine always indicated in advance 
of operation what a purchaser would receive, it 
was a “gambling device,’’ subject to destruction 
under 2 Comp. St. 1910, p. 1875, § 168.—Zaft v. 
Milton, N. J., 126 Atl. 29. 


_ 33. Highways—Injunction.—Before the right of 
injunction is available to a property owner as- 
sessed for a road improvement, it must appear 
that he has no adequate remedy at law.—Maxfield 
v. Brooks, Ohio, 144 N. E. 725. 


34. Injunction—Jitney Licenses.—Passengers u3- 
ing jitneys acquire no vested property right in such 
method of transportation, entitling them to enjoin 
the city from discontinuing granting jitney li- 
censes, and an ordinance prohibiting the use of 
jitneys of certain carrying capacity on city streets 
did not invade their property rights.—Davis v. City 
of Houston, Tex., 264 S. W. 625. 


35. Innkeepers.—Hotel guest, hurrying from her 
room diagona!ly across corridor, paying no atten- 
tion to where she was going and without using her 
senses, stepping into a darkened stairway located 
about seven inches from the intersection of corri- 


dors, held contributori y negligent as matter of 
ges Honey v. Harding, .c¢ CC. A, OF 
ed. q 


36. Insurance—Fire and Transportation Cover- 
age.—A policy insuring sample trunks of a com- 
mercial traveler and their contents ‘‘against any 
and all the risks and perils of fire, lightning, navi- 
gation and transportation whi.e in the custody of 
any railroad, express, transfer and/or transporta- 
tion company, and/or of any steamship or steam- 
boat, and against loss or damage by fire or light- 
n'ng while in automobiles or in any hotel, * * *”° 
held not to cover a loss by flood when the trunks 
were in the custody of insured in a hotel to which 
he had them transported.—Posner v. Insurance Co. 
of North America, U. S. D. C., 300 Fed. 383. 


37.——Mortgage Clause.—That plaintiff signed 
paper constituting mortgage on his automobile 
without reading it, and did not know nature of 
instrument, did not enable him to assert that it 
was void, and therefore not breach of provision 
avoiding poy on car if mortgage placed thereon. 
—Day v. National Fire Ins. Co., Mo., 264 S. W. 467. 
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38.—Proof of Loss.—Where, in a suit upon a 
policy of insurance against loss by windstorms, 
etc., it is shown that an adjusting agent was sent 
to investigate a loss, and such juster made ex- 
amination of the building, and within the time 
limited in said policy for making proof of loss 
denied liability under the policy on the ground that 
the oe By was caused by means other than those 
specified in the policy, further proof of loss there- 
under will. be held to have been waived.—Phoenix 
Ins. Co. of Hartford, Conn., v. School Dist., Okla., 
228 Pac. 489. 


39.——Right of Interest.—Where by the terms of 
a policy loss was made payable to a bank a third 
arty, as its interest might appear. the bank if 
t in fact had an interest at the time of loss. is a 
necessary party to an action on the policy.—North- 
te} — Co. v. Del Moral, U. S. C. C. A., 300 
ed. 5 


40.—Suicide.—Under life policies providing for 
non-liability in case of suicide, where death results 

m pistol wound. the law presumes the wound 
resulted from accident, not suicide, and insurer has 
burden of showing suicide, and unless the jury 
find that insured intentionally shot himself the 
verdict must be for plaintiff.—Travelers’ Ins. Co. 
v. Connoliy, Md., 125 Atl. 900. 


41.——Surety Bond.——A surety bond, indemnify- 
ing against employees’ ‘‘wrongful conversion” or 
‘“‘misappropriation,’’ held to include acts which, are 
ne erie v. Clinton Oil Mil, S. C., 124 


42.——Traveler’s Policy.—Ruling of state com- 
missioner of insurance that railroad passenger’s 
accident policies issued in state by foreign cor- 
poration for use on an interstate rai.road was con- 
trary to standard accident policy statute (St. 
1923, § 208.05) and judgment affirming such ruling 
was not an attempt to regulate interstate com- 
merce, regardless of fact that coupons evidenc'ng 
policy were attached to railroad tickets, or that 
form of insurance might serve as inducement to 
travel on lines where such insurance could be pro- 
cured.—State v. Smith, Wis., 199 N. W. 954. 


43. Intoxicating Liquors—Evidence of Posses- 
sion.—Unless the evidence shows, or tends to 
show something more than a still in defendant s 
neighborhood. and path leading therefrom in di- 
rection of defendant’s home, conviction of possess- 
ing a cannot stand.—Leith v. State, Ala., 101 
0. 3 


44.——Nuisance.—Mere use of premises as an 
office from which to give directions as to a liquor 
business, or at which to receive payments, or car- 
rying in one’s pocket on such premises a book 
showing unlawful transactions in liquor, does not 
make the premises a place where liquor is kept 
or sold, so as to constitute a ‘‘nuisance,’’ under 
National Prohibition Act, § 21 (Comp. St. Ann. 
Supp. 1923, § 10138%jj).—Miller v. United States 
U. S. C. C. A., 300 Fed. 529. 


45. Search Warrant.—-Under Act June 15, 1917, 
tit. 11, § 3 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, $ 10496%c), incorporated into the National 
prohibition Act by section 25 thereof (Comp. St. 
Ann. Supp. 1923, § 10138%m), and providing that 
“a search warrant cannot be issued but upon 
probable cause, supported by affidavit, naming or 
describing the person, and particularly describing 
the property and the place to be searched,” if the 
warrant is for the search of a person. the person 
must be named or described, and the thing to be 
searched for and seized particu‘arly described: if 
for the search of a place, the place must be par- 
ticularly described, as well as the th'ng to be 
there searched for and seized, but in such case it 
is not necessary to name or describe the owner or 
vecupant.—Gandreau v. United States, U. S. C. C 
A., 300 Fed. 21. ’ 





46. Labor Unions—Valid Agreement.—An agree. 
ment between union and jobbers and manufactur- 
ers of ladies’ coats, limiting amount of work 
which couid be done in outside shops by submanu- 
facturers and contractors and number of such 
shops, and fixing minimum wages and working 
conditions, held valid, not to lack mutuality, not 
procured by duress, not against public policy, and 
not violative of General Business Law, § 340, nor 
Penal Law, § 582, nor any federal law, in view of 
Clayton Act, § 6 (U. S. Comp. St. § 8835f).—Maisel 
v. Sigman, N. Y., 205 N. Y. S. 807. 





47. Landlord and Tenant—Sublessee.—Where one 
holds a lease of a storeroom containing a clause 
which restricts the use of the premises and sub- 
lets it to another by lease containing the same 
provision, he is not bound to disclose to his sub- 
lessee that he is not the owner of the premises, 
where no inquiry is made relative to the owner- 
ship and the parties deal at arm’s length.—Maguet 
v. Frantz, W. Pa., 124 S. E. 117. 


48. Licenses—Occupation Tax.—An_ occupation 
tax is not invalid because it is in addition to an 
ad valorem tax on property used in the business. 
—City of Sheridan v. Litman, Wyo., 228 Pac. 628. 


49.——-Tax.—A city, in the exercise of power 
granted it to levy and collect a_ license tax on 
vendors of soft drinks, by Rev. St. 1919, § 8322, 
was not bound, under Const. art. 10, § 3, to levy 
the same amount on all vendors, but could, in its 
discretion, divide them on any reasonable basis 
into classes, as on the amount of business done, 
or the specific character of drinks sod, and fix a 
different tax for each class.—City of St. Charles v. 
Schulte, Mo., 264 S. W. 654. 


50. Master and Servant—Course of Employment. 
—Where an employee upon a ship. while the ship 
was docked, obtained leave for a few hours to go 
into an adjacent city, he was in the course of his 
emp!oyment as he attempted, on his way back to 
the ship, to enter a gate maintained by his master 
between its private docks and terminals and a 
public street, for the entrance and exit of the 
master’s employees, the relation of master and 
servant not being suspended, though perhaps being 
dormant.—Holliday ov. Merchants’ & Miners 
Transp. Co., Ga., 124 S. E. 89. 


51. Mines and Minerals—Fixtures.—Where pipes, 
rods, and tubes were put in oil wells by a lessee, 
they were presumed to be a part of the realty, 
and this pres could be rebutted only by 
showing that the lessee under his contract with 
the owner had the right of removal.Terry v. 
Crosswy, Tex., 264 S. W. 718. 


52. Municipal Corporations—‘‘Local Improve- 
ments.”—The term, “local improvements,’’ under 
proper restrictions, may extend to the installation 
of electric lights, sewers. waterworks, widening, 
and sprinkling streets.—Walters v. City of Tampa, 
Fla., 101 So. 227. 


53.—Public_ Money.—Authority granted to a 
city to “provide for the location, construction and 
maintenance of streets,’’ held to carry no imp‘ied 
power to appropriate public money for payment 
of an emissary to lobby for the passage of a leg- 
islative act authorizing the-.city to issue bonds for 
street improvements.—Valentine v. Robertson, U. 
8. C. C. A., 300 Fed. 521. ° 


54. Negligence—Contributory.—In an action for 
death, defendant is not entitled to an instruction 
denying recovery, if decedent's T° “con- 
tributed” to his death.—Roques v. Butler County 
R. Co., Mo., 264 S. W. 474. 


55. Nulsances—Garage.—Owners of land in resi- 
dential section may erect garage thereon for use in 
business of storing automobiles in absence of 
proof that such use is unreasonab’e.—True v. Mc- 
Alpine, N. H., 125 Atl. 680. 


56.—Garbage Plant.—Where, pursuant to law, 
a ee, has procured land outside of its 
corporate limits, and erected thereon a garbage 
disposal plant, and thereafter such location is 
brought within the limits of another eee, 
the latter cannot thereafter arbitrarily declare 
such disposal plant a public nuisance, nor by re- 
fusing a building — prevent the extension 
and enlargement thereof required to meet the 
needs of said first.named municipality, when it 
appears that the most efficient methods known for 
the elimination of offensive gases, odors, and liq- 
ulds in the reduction process have been adopted 
end ores therein.—Hecker v. State, Ohio, 144 


57. Physicians and Syrggons—Reveeniies of Li- 
cense.—Rev. St. 1919, § 7336, relating to revocation 
of physicians’ licenses does not violate ‘‘due proc- 
ess,”’ since it provides for a neo upon evi- 
dence after due notice, and for a ju ent after 
such hearing and for a court review of the whole 
proceeding.—State v. North, Mo., 264 S. W. 678. 
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58. Principal and Agent—Authority of Agent.— 
Power conferred on agent to make sale where no 
restriction of authority is stipulated in the order 
or contract makes him the agent of the seller, 
and, where he makes a AE wage = sone in making 
a sale as to how goods will be shipped and marked, 
it will bind the seller, even though not written 
in the order; and, if goods are not packed, marked, 
and shipped as agreed, or as it is represented they 
will be, and the marketability of the goods is 
lessened, the buyer is not bound to accept them.— 
Richter v. Vicksburg Candy Co., Miss., 101 So. 294. 


59. Removal of Causes—Answer to Declaration. 
—Judicial Code, § 29 (Comp. St. § 1011), since its 
amendment by interpolation of the words ‘the 
parties so removing the said cause shall, within 
thirty days thereafter, plead, answer, or demur to 
the declaration or complaint in said cause,’’ makes 
the filing of such pleading within 30 days an es- 
sential step to be taken by the removing party, 
without which removal is not effected.—Virginia 

. & I. Co. v. United States Ship. Bd. E. F. Corp., 
U. S. D. C., 300 Fed. 249. 


60.— Death of Seaman.—An action at law 
brought in a state court for death of a seaman 
under Seamen’s Act, § 20, as amended by Mer- 
chant Marine Act June 5, 1920, § 33 (Comp. St. 
Ann. Supp. 1923, 8337a), is not removable.— 
Reyes v. United States Shipping Board E. F. Corp., 
U. S. D. C., 299 Fed. 957. 


61.— Resident of State——Under the second 
clause of Judicial Code, § 28 (Comp. St. § 1010), 
providing that ‘‘any other suit of a civil nature 

* * may be removed * * * by the defendant 
or defendants therein, being non-residents of that 
State,” a cause of which the federal court has 
general jurisdiction only by reason of diverse citi- 
zenship is not removable, where one of the de- 
fendants is a resident, though not a citizen, of 
the State.—Rich v. Corno Mills Co., U. S. D. C., 
300 Fed. 236. 


62. Sales—Compliance With Contract.—Plaintiff 
contracted to se.l and defendant to buy a quantity 
of “Java white granulated sugar.” Java sugar 
was a commodity then practically unknown to the 
trade and public of the United States. It is not 
refined, and is not a granulated sugar within the 
American trade meaning of the term, a fact which 
was not known to defendant. Held, that a tender 
of Java sugar, which is inferior in quality and 
whiteness to standard granulated sugar, was not 
a compliance with the contract, and defendant 
was not bound to accept it.—G. Amsinck & Co. v. 
Springfield Grocer Co., U. S. D. C., 300 Fed. 452. 


63.——Interstate Commerce.—A contract for the 
saie of wheat to be shipped from one State into 
another involved interstate commerce.—Moore- 
a Co. v. Blum Milling Co., Tex., 264 


64. Seamen—Comparative Negligence.—By Em- 
ployers’ Liability Act, § 3 (Comp. St. § 8659), in- 
corporated by reference in Merchant Marine Act, 
§31 (Comp. St. Ann. Supp. 1923,.§ 8337a), the de- 
fense of contributory negligence is abolished in 
actions at law for injuries to seamen, and the 
ru.e of comparative negligence is adopted.—Grim- 
berg v. Admiral Oriental S. S. Line, U. S. D. 
300 Fed. 619. 


65. Statutes—Title of Laws.—Title to Gen. Acts 
1919, p. 946, as amended by Gen. Acts (Sp. Sess.) 
1920, p. 60, which title is the same in each case, 
and which reads: ‘To prevent frauds and im- 
positions upon the people of the State and to pro- 
tect investors,”’ held a compliance with Const. 
1901, § 45, requiring tit!e of act to contain only 
one subject, c'early expressed therein. (Response 
of Supreme Court to certified questions.)—State v. 
Skinner, Ala., 101 So. 327. 


66. Taxation—B'll to Redeem.—Where purchaser 
at tax sale demanded excessive sum of mortgagee 
seeking to redeem, true amount due could not 
ascertained from tax collector or from official rec- 
ords, and resort to purchaser’s books was neces- 
sary, Whd refused to meet with complainant to 
state an account. equity had jurisdiction, on 
ground of fraud, to entertain bill to redeem and 
mortgagee’s prayer for accounting, to enable him 
to do so, without regard to expiration of time for 
cegegten.—Seanaies v. Harrington Co., N. J., 126 


67.——Foreign Corporations.—Under Laws 1917. 
-P. 237-242, unaffected by the amendments of 1919 





and 1921, imposing franchise tax on foreign cor- 
poration without capital stock, but organized for 
profit, does not come within section 4, but must 
make reports under section 2, and is subject to the 
tax commission’s power to make independent in- 
vestigations under section 3.—State v. Freehold 
Inv. Co., Mo., 264 S. W. 702. 


68.——Standard of Value.—In determining the 
value of real property for assessment purposes, the 
usual se ling price of like property in the same 
locality is the standard of value to be adopted.— 
In re Delinquent Real Estate Taxes for Year 1920, 
Minn. 199 N. W. 968. 


69. Wills—Election.—Where widow elects to 
take dower, instead of legacy or devise in lieu 
thereof, devise of realty on which dower becomes 
charged should be indemnified out of legacy re- 
jected by widow.—In re Farleys Estate, N. Y., 206 
N. Y. S. 29. 


70.—Intent.—Will of resident decedent. admin- 
istered within State providing for annuity of 15,000 
francs, payable in State, for life of legatee resid- 
ing in France, held to intend payment to be made 
at par value of go'd franc, and not in depreciated 
paper franc of fluctuating value.—Chemical Nat. 
Bank v. Butt, N. Y., 206 N. Y. S. 36. 


71. Workmen’s Compensation—Award.—I'nder 


Workmen’s Compensation Act, § 3, subd. 4 as 
amended by St. 1919. p. 911, defining “injury,” 
where a glass-blower slowly contracted ‘‘glass- 


blowers arm” during employment under three dif 
ferent employers, the Industrial Commission prop- 
erly apportioned the award among the respective 
employers, based on periods of employment.— 
Blanchard vy. Industrial Accident Commission, 
Calif. 228 Pac. 359. 


72.——Course of Employment.—Where an em- 
ployee, while being transported by automobile from 
one of his employer’s farms to another, to per- 
form certain duties, was struck by locomotive and 
killed, his injuries arose out of and were in the 
course of his employment, within Workmen's Com- 
pensation Act.—Harlan v. Industrial Accident 
Commission, Calif., 228 Pac. 654. 


73. Independent Contractor.—Where deceased 
contracted in writing to wreck a building, sort, 
grade, and pile the lumber, without a time being 
set for the work to be begun or finished. for which 
payment was to be made at the regular daily wage 
charged by deceased as a contractor for himself 
and his men, not to exceed a certain amount, and 
he performed the work in his own manner, with- 
out supervision, though the names of himself and 
his employees were on his employer’s wage roll, 
the workman was an independent contractor, and 
not an employee within Workmen’s Compensation 
Act.—Clark’s Case, Maine, 126 Atl. 18. 





74. Independent Contractor.— Motor truck 
owner who did hauling for company and pursued 
his work as he saw fit, using his own means and 
judgment to accomplish result, receiving as com- 
pensation full hauling charge imposed by company 
on purchaser of material hauled, held not “em 
ployee” within Workmen’s Compensation Act, but 
independent contractor.—Whiting Mead Commer- 
cial Co. v. Industrial Accident Com‘n, Calif., 228 





75.——Jurisdiction.—A resident of Nebraska en- 
tered into a contract in this state with a Nebraska 
corporation, having its principal place of business 
in Omaha, to perform certain labor for the cor- 
poratien in Iowa as its employee. While engaged 
in the allotted work in Iowa the employee incurred 
serious injuries. Held that under the Employers’ 
Liability Act, the subsequent proceedings for com- 
pensation are maintainable in Nebraska.—McGuire 
v. Phelan-Shirley Co., Neb., 197 N. W. 615. 


76.——Hazardous Occupation.—One engaged in 
work on a stone crusher in a quarry is in a “haz- 
ardous occupation,” under Or. L. § 6617, and sec- 
tion 6624, as amended by Laws 1921, p. 567, § 3.— 
Van Koten v. State Industrial Accident Commis- 
sion, Ore., 223 Pac. 945. 
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